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In the Court of Appeals of the District of Columbia. 


Charles P. Posey, Appellant, 
vs. 

United States. 


No. 1565. 


a Supreme Court of the District of Columbia. 

United States ) 

vs. > No. 28411, Criminal. 

Charles P. Posey, j 

United States of America, I 
District of Columbia , j ss ' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Indictment . 

Filed in Open Court December 19, 1902. J. R . Young, Clerk. 

In the Supreme Court of the District of Columbia, October Term, 
A. D. 1902, Holding a Criminal Term. 

District of Columbia, ss: 

The grand jurors of the United States of America, in and for the 
District of Columbia, aforesaid, upon their oath do present : 

That on the twenty-second day of July in the year of our Lord one 
thousand nine hundred and two and at the District aforesaid, one 
Charles P. Posey, late of the District aforesaid, did maliciously at¬ 
tempt to burn a certain building there situate, occupied and used in 
part by the said Charles P. Posey as a store, and in part as a dwell¬ 
ing, and which said building was then and there the property of a 
certain Anna Caroline Felter; against the form of the statute in such 
case made and provided, and against the peace and Government of 
the said United States. . 

Second Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on the said twenty-second day of July in the year of our Lord 
one thousand nine hundred and two and at the District aforesaid, the 
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said Charles S. Pose)’' did maliciously set fire to certain goods, wares 
and merchandise of him, the said Charles P. Posey, and being the 
stock-in-trade of him, the said Charles P. Posey, in a certain 
2 store of him, the said Charles P. Posey, then and there being, 
with intent to defraud the Potomac Insurance Company of the 
District of Columbia, a body corporate; against the form of the stat¬ 
ute in such case made and provided, and against the peace and Gov¬ 
ernment of the said United States. 

Third Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on the said twenty-second day of July in the year of our 
Lord one thousand nine hundred and two and at the District afore¬ 
said, the said Charles P. Posey did maliciously burn certain goods, 
wares and merchandise of him the said Charles P. Posey, and being 
the stock-in-trade of him the said Charles P. Posey, in the store of 
him the said Charles P. Posey then and there being, with intent to 
defraud the Potomac Insurance Company, a body corporate; against 
the form of the statute in such case made and provided, and against 
the peace and Government of the said United States. 

ASHLEY M. GOULD, 

Attorney of the United States in and for the 

District of Columbia . 

Endorsed: No. 23,411. Criminal. United States vs. Charles P. 
Posey. Arson. Witnesses: J. J. Murphy, M. P.; John Darling, 
Theodore Felter, Louis P. Shoemaker, Arthur Donaldson. A true 
bill, James B. Lambie, foreman. 

8 Supreme Court of the District of Columbia. 

Friday, January 9,1903. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Anderson presiding. 

* * * * * sft 

United States ) 

vs. V No. 23411. Indicted for Arson. 

Charles P. Posey. J 

Come as well the attorney of the United States as the defendant 
in proper person according to his recognizance; and, thereupon, 
the defendant being arraigned upon the indictment, he pleads thereto 
not guilty and for trial puts himself upon the country and the attor¬ 
ney of the United States doth the like. 


CHARLES P. POSEY VS. UNITED STATES. 


3 


Memoranda. 

January 30, 1905.—Jury sworn and respited from day to day 
until 

February 1,1905.—Verdict guilty on 1st & 2d counts but not 

guilty on 3d coun t of indictment. 

« 

4 Motion in Arrest of Judgment 

Filed February 8,1905. 

In the Supreme Court of the District of Columbia, Holding a Criminal 

Term. 

United States ) 

> No. 23411. 

Charles P. Posey. 1 

Now comes the defendant and moves the court to arrest the judg¬ 
ment on the indictment filed in the above entitled cause, and on the 
first and second counts* separately, for the following reasons: 

1. That the said first and second counts are improperly joined in 
one indictment. 

2. That said first count showing on its face an occupation of the 
premises by the defendant, which said occupation is in law property, 
fails to state any offense under the law in effect in the District of 
Columbia. 

3. That said second count fails to state any facts showing that the 
Potomac Fire Insurance Company of the District of Columbia had 
any interest in the goods alleged to have been set fire to, and that 
therefore the allegation, “ with intent to defraud the Potomac In¬ 
surance Company,” is a mere conclusion of law and not based on 
any facts contained in the indictment. 

D. W. BAKER, 

M. F. MANGAN, 

Attorneys for Defendant 

5 Memorandum. 

February 3,1905.—Motion for new trial filed. 

Supreme Court of the District of Columbia. 

Tuesday, March 21, 1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright presiding. 

%lr «Jjf ^1* 

^ 'v 'p 

United States 1 

vs. > No. 23411. Convicted of Arson. 

Charles P. Posey. ) 

Come as well the attorney of the United States as the defendant 
in proper person, according to his recognizance; and by his attor- 
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neys Messrs. Lamber- and Baker; and, thereupon, the defendant’s 
motion in arrest of judgment and motion for a new trial coming on 
to be heard, it is considered by the court that said motions be and 
they hereby are overruled; whereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the law 
should not be pronounced against him, and he says nothing, except 
as he has already said; and, thereupon, it is considered by the court 
that for his said offense the defendant be taken by the warden to 
the United States jail in and for the District of Columbia, 

6 thence to the penitentiary (as design-ed by the Attorney Gen¬ 
eral of the United States) there to be imprisoned and kept at 

labor for the period of one (1) year and one (1) day to take effect 
from and including the date of arrival at said penitentiary; where¬ 
upon the defendant by his attorneys notes an appeal to the Court 
of Appeals of the District of Columbia from the judgment of the 
court in this case; and, thereupon, the 1 defendant by his attorneys 
moves the court to fix the amount of the bond for costs on said ap¬ 
peal, which motion is granted, and said bond is fixed in the sum of 
$100. and the attorney of the United States in open court waives the 
issuance of a writ of citation; whereupon the defendant by his at¬ 
torneys moves the court to fix the amount of the bail in this case, 
which motion is granted, and said bail is fixed in the sum of $1500.; 
and, thereupon, the defendant enters into a recognizance in the sum 
of fifteen hundred dollars ($1,500.) with Zeph. P. Moore , Lewellyn D . 
Jones and Edward C. Beavers as his sureties approved by the U. S. 
attorney; if the said defendant fail to forthwith surrender himself 
to the custody pf the marshal of this District to be dealt with and 
proceeded against according to law in case the judgment appealed 
from shall be affirmed, or the appeal for any cause dismissed, or the 
judgment be reversed and a new trial ordered, or if the said defend¬ 
ant depart the court without leave. 

7 Supreme Court of the District of Columbia. 

Monday, April 3, 1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright presiding. 

* * * * * * * 

United States 1 

vs, > No. 23411. Convicted of Arson. 

Charles P. Posey. ) 

It is by the court ordered that the January term A. D. 1905 of 
this court be and it hereby is prolonged for the period of thirty-eight 
(38) days for the purpose of settling and filing the bill of exceptions 
in this case. 

Memorandum. 

April 8, 1905.—Appeal bond $100, with L. D. Jones as surety, 
filed. 




CHARLES P. POSEY YS. UNITED STATES. 


5 


Supreme Court of the District of Columbia. 

Monday, April 17,1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright presiding. 

******* 

United States 1 

vs. > No. 23411. Convicted of Arson. 

Charles D. Posey, f 


Now comes here the defendant by his attorneys Messrs. 
8 Lambert and Baker and submits to the court his bill of excep¬ 
tions taken during the trial of this case, which is taken by 
the court under consideration. 

^ 

^ 


United States ) 

w. V No. 23411. 

Charles P. Posey. ) 


May 10,1905. 
Convicted of Arson. 


Now comes here the defendant by his attorneys Messrs. Lambert 
and Baker and prays the court to sign, seal and make a part of the 
record his bill of exceptions taken during the trial of this case and 
submitted to the court on April 17, 1905 now for then, which is 
done accordingly. 


Bill of Exceptions. 

Filed in Open Court May 10,1905. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

United States ) 

vs. > Crim., No. 23411. 

Charles P. Posey. I 

Be it remembered at the trial of this cause, which came on for 
hearing before Mr. Justice Wright and a jury, J. S. Easby-Smith 
representing the United States, and D. W. Baker and M. F. 
9 Mangan, representing the defendant; the United States in 
order to maintain the issues on its part joined, produced, 
among other witnesses, one Louis P. Shoemaicer, who testified that 
he was a real estate and insurance broker, with an office at 920 F 
street, northwest, and that he was agent for and issued policies of 
the Potomac Insurance Company of the District of Columbia; that 
some time in the early summer of 1902 the defendant, Posey, spoke 
to him about insuring his store on Brightwood avenue, in the Dis¬ 
trict of Columbia; that he ordered a policy made out for him, but 
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did not write it himself and had no personal knowledge of whether 
or not said policy was mailed to Posey. Thereupon the witness 
was shown a paper purporting to be the ordinary form of a policy 
of the Potomac Insurance Company of the District of Columbia, 
together with another paper which purported to be a part of policy 
No. 43476, on which paper was written the name, “Charles P. 
Posey, 5 ’ and there were certain items on said paper in handwriting, 
besides several lines of printed matter thereon. Witness testified 
that the handwriting on the said paper purporting to be a copy of a 
part of policy No. 43470, was in the handwriting of one Charles 
Corey, who was in the emplo} 7 of witness at the time the insurance 
was effected, and who died several years ago. Thereupon witness 
was asked if he had ever talked with the defendant in regard to a 
policy of insurance after a certain fire, which occurred in defend¬ 
ant’s store.. Witness testified that after the fire that the defendant 
spoke to witness about the fire, stating that he had sustained a loss 
and wanted to collect the insurance. 

Alexander K. Philips testified that he was an officer of the 

10 Potomac Insurance Company, and that the aforesaid papers 
came from the records and files of said company, and together 

constituted an office copy of the policy of fire insurance issued to the 
defendant. 

The foregoing includes all the evidence produced in relation to 
to said alleged ordinary form of the Potomac Fire Insurance Com¬ 
pany, together with the written matter which it is alleged purported 
to constitute a copy of a part of said policy No. 43476 except the 
testimony of the defendant himself hereinafter set out. 

Thereupon the United States offered in evidence the said alleged 
ordinary form of the Potomac Fire Insurance Company, together 
with the written matter which purported to constitute a part of 
policy No. 43476, as a copy of said policy No. 43476. Counsel for 
the defendant objected to said papers being offered in evidence on 
the ground that there was no proper evidence to connect said papers 
with the defendant, there being no evidence to show that an insur¬ 
ance policy, like the papers offered in evidence, had been delivered 
to the defendant; but the court overruled said objection and counsel 
for the defendant noted an exception, and said papers were admitted 
in evidence. Which said papers read as follows: 

The Potomac Insurance Company of the District of Columbia. 

Chartered by Act of Congress, March, 1831. 

11 In consideration of the stipulations herein named and of 

— dollars premium does insure-for the term of- 

from the — day —-— 190-, at noon, to the — day of-190-, at 

noon, against all direct loss or damage by fire, except as hereinafter 
provided, to an amount not exceeding — dollars, to the following 
described property while located and contained as described herein* 
and not elsewhere, to wit; 
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This company shall not be liable beyond the actual cash value of 
the property at the time any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated according to such actual 
cash value, with proper deduction for depreciation however caused, 
and shall in no event exceed what it would then cost the insured to 
repair or replace the same with material of like kind and quality; 
said ascertainment or estimate shall be made by the insured and 
this company, or, if they differ, then by appraisers, as hereinafter 
provided; and, the amount of loss or damage having been thus de¬ 
termined, the sum for which this company is liable pursuant to this 
policy shall be payable sixty days after due notice, ascertainment, 
estimate, and satisfactory proof of the loss have been received 
12 by this company in accordance with the terms of this policy. 

It shall be optional, however, with this company to take all, 
or any part, of the articles at such ascertained or appraised value, 
and also to repair, rebuild, or replace the property lost or damaged 
with other of like kind and quality within a reasonable time on 
giving notice, within thirty days after the receipt of the proof herein 
required, of its intentions so to do; but there can be no abandon¬ 
ment to this company of the property described. 

This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or circum¬ 
stance concerning this insurance or the subject thereof; or if the 
interest of the insured in the property be not truly stated herein; or 
in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether be¬ 
fore or after a loss. 

This entire policy, unless otherwise provided by agreement in¬ 
dorsed hereon or added hereto, shall be void if the insured now has 
or shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or part by this 
policy; or if the subject of insurance be a manufacturing establish¬ 
ment and it be operated in whole or in part at night later than ten 
o'clock, or if it cease to be operated for more than ten consecutive 
days; or if the hazard be increased by any means within the control 
or knowledge of the insured; or if mechanics be employed in build¬ 
ing, altering, or repairing the within described premises for more 
than fifteen days at any one time; or if the interest of the insured 
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be other than unconditional and sole ownership; or if the sub- 

13 ject of insurance be a building on ground not owned by the 
insured in fee-simple; or if the subject of insurance be per¬ 
sonal property and be or become encumbered by a chattel mortgage; 
or if, with the knowledge of the insured, foreclosure proceedings be 
commenced, or notice given of sale of any property covered by this 
policy by virtue of any mortgage of trust deed; or if any change, 
other than by the death of the insured, take place in the interest, 
title, or possession of the subject of insurance (except change of oc¬ 
cupants without increase of hazard) whether by legal process or 
judgment or by voluntary act of the insured, or otherwise; or if 
this policy be assigned before a loss; or if illuminating gas or vapor 
be generated in the described building (or adjacent thereto) for 
use therein; or if (any usage or custom of trade or manufacture to 
the contrary notwithstanding) there be kept, used, or allowed to be 
on the above described premises, benzine, benzole, dynamite, ether, 
fireworks, gasoline, Greek fire, gunpowder exceeding twenty-five 
pounds in quantity, nap-tha, nitro-glycerine, or other explosives, 
phosphorus, or petroleum, or any of its products of greater inflam¬ 
mability than kerosene oil of the United States standard (which last 
may be used for lights and kept for sale according to law but in 
quantities not exceeding five barrels, provided it be drawn and 
lamps filled by daylight or at a distance not less than ten feet from 
artificial light); or if a building herein described, whether intended 
for occupancy by owner or tenant, be or become vacant or unoccu¬ 
pied and so remain for ten days. 

This company shall not be liable for loss caused directly or in¬ 
directly by invasion, insurrection, riot, civil war or commo- 

14 tion, or military or usurped power, or by order of any civil 
authority; or by theft; or by neglect of the insured to use 

all reasonable means to save and preserve the propertv at and after 
a fire or when the property is endangered by fire in neighboring 
premises; or (unless fire ensues, and, in that event, for the damage 
by fire only) by explosion of any kind or lightning; but liability 
for direct damage by lightning may be assumed by specific agree¬ 
ment hereon. 

If a building or any part thereof fall, except as the result of fire, 
all insurance by this policy on such building or its contents shall 
immediately cease. 

This company shall not be liable for loss to accounts, bills, cur¬ 
rency, deeds, evidences of debt, money, notes, or securities; nor 
unless liability is specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, drawings, dies, implements, jewels manu¬ 
scripts, medals, models, patterns, pictures, scinetific apparatus, signs, 
store or office furniture or fixtures, sculpture, tools, or property held 
on storage or for repairs; nor, beyond the actual value destroyed 
by fire, by loss occasioned by ordinance or law regulating construc¬ 
tion or repair of buildings, or by interruption of business, manu¬ 
facturing processes, or otherwise; nor for any greater proportion of 
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the Value of plate, glass, frescoes, and decorations than that which 
this policy shall bear to the. whole insurance on the building 
described. 

If an application, survey, plan, or description of property be re¬ 
ferred to in this policy it shall be a part of this cantract and a war¬ 
ranty by the insured. 

In any matter relating to this insurance no person, unless 

15 duly authorized in writing, shall be deemed agent of this 
company. 

This policy may be a renewal be continued under the original 
stipulations, in consideration of premium for the renewed term, 
provided that any increase of hazard must be made known to this 
company at the time of renewal or this policy shall be void. 

This policy shall be cancelled at any time at the request of the 
insured ; or by the company by giving five days’ notice of such can¬ 
cellation. If this policy shall be cancelled as hereinbefore provided, 
or become void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of this policy 
or last renewal, this company retaining the customary short rate ; 
except that when this policy is cancelled by this company by giving 
notice it shall retain only the pro rata premium. 

If, with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee or of any person or corporation 
having an interest in the subject of insurance other than the interest 
of the insured as described herein, the conditions hereinbefore con¬ 
tained shall apply in the maimer expressed in such provisions and 
conditions of insurance relating to such interest as shall be written 
upon, attached, or appended hereto. 

If property covered by this policy is so endangered by fire as to 
require removal to a place of safety, and if so removed, that part of 
this policy in excess of its proportion of any loss and of the value 
of property remaining in the original location, shall, for the ensuing 
five days only, cover the property so removed in the new 

16 location; if removed to more than one location, such excess 
of this policy shall cover therein for such five days in the 

proportion that the value in any one such new location bears to the 
value in all such new location-; but this company shall not, in any 
case of removal, whether to one or more locations, be liable beyond 
the proportion that the amount hereby insured shall bear to the 
total insurance on the whole property at the time of fire, whether 
the same cover in new location or not. 

If fire occur, the insured a shall give immediate, notice of any loss 
thereby in writing to this company , protect the property from further 
damage, forthwith separate the damaged and undamaged personal 
property, put it in the best possible order, make a complete inven¬ 
tory of the same, stating the quantity and cost of each article and 
the amount claimed thereon; and, a within sixty days after the fire , 
unless such time is extended in writing by this company, shall 
render a statement to this company, signed and sworn to by said 

2—1565a 
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insured, stating tlie knowledge and belief of the insured as to the 
time and origin of the fire; the interest of the insured and of all 
others in the property; the cash value of each item thereof and the 
amount of loss thereon; all incumbrances thereon; all other insur¬ 
ance, whether valid or not, covering any of said property; and a 
copy of all the descriptions and schedules in all policies; any 
changes in the title, use, occupation, location, possession or ex¬ 
posures of said property since the issuing of this policy; by whom 
and for what purpose any building herein described and the several 
parts thereof were occupied at the time of the fire; and shall 

17 furnish, if required, verified plans and specifications of any 
building, fixtures, or machinery destroyed or damaged; and 

shall also, if required, furnish a certificate of the magistrate or 
notary public (not interested in the claims of creditor or otherwise, 
nor related to the insured) living nearest to the place of fire, stating 
that he has examined the circumstances and believes the insured 
has honestly sustained loss to the amount that such magistrate or 
notary public shall certify. 

The insured, as often as required, shall exhibit to any person 
designated by this company all that remains of any property herein 
described, and submit to examinations under oath by any person 
named by this company, and subscribe the same ; and, as often as 
required, shall produce for examination all books of account, bills, 
invoices and other vouchers, or certified copies thereof if originals 
be lost, at such reasonable place as may be designated by this com¬ 
pany or its representative and shall permit extracts and copies 
thereof to be made. 

In the event of disagreement as to the amount of loss the same 
shall, as above provided, be ascertained by two competent and dis¬ 
interested appraisers, the insured and this company each selecting 
one, and the two chosen shall fix’st select a competent and disinter¬ 
ested umpire; the appraisers together shall then estimate and ap¬ 
praise the loss, stating separately sound value and damage, and 
failing to agree, shall submit their differences to the umpire; and 
the award in writing of any two shall determine the amount of such 
loss; the parties thereto shall pay the appraiser respectively selected 
by them and shall bear equally the expenses of the appraisal and 
umpire. 

18 This company shall not be held to have waived any pro¬ 
vision or condition of this policy or any forfeiture thereof by 

any requirement, act, or proceeding on its part relating to the ap¬ 
praisal or any examination herein provided for; and the loss shall 
not become payable until sixty days after the notice, ascertainment, 
estimate, and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers 
when appraisal has been required. 

This company shall not be liable under this policy for a greater 
proportion of any loss on the described property, or for loss by and 
expense of removal from premises endangered by fire, than the 
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amount hereby insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, covering such prop¬ 
erty, and the extent of the application of the insurance under this 
policy or of the contribution to be made by this company in case of 
loss may be provided for by agreement or condition written hereon 
or attached or appended hereto. Liability for re-insurance shall be 
as specifically agreed hereon. 

If this company shall claim that the fire was caused by the act 
or neglect of any person or corporation, private or municipal, this 
company shall, on payment of the loss, be subrogated to the extent 
of such payment to all right of recovery by the insured for the loss 
resulting therefrom, and such right shall be assigned to this com¬ 
pany by the insured on receiving such payment. 

19 No suit or action on this policy, for the recovery of any 
claim, shall be sustainable in any court of law or equity until 

after full compliance by the insured with all the foregoing require¬ 
ments, a nor unless commenced within twelve months next after the fire. 

Whenever in this policy the word “insured” occurs, it shall be 
held to include the legal representative of the insured, and whenever 
the word “ loss ” occurs, it shall be deemed the equivalent of “ loss 
or damage.” 

If this policy be made by a mutual or other company having spe¬ 
cial regulations lawfully applicable to its organization, membership, 
policies or contracts of insurance, such regulations shall apply to and 
form a part of this policy as the same may be written or printed 
upon, attached, or appended thereto. 

This policy is made and accepted subject to the foregoing stipula¬ 
tions and conditions, together with such other provisions, agree¬ 
ments, or conditions as may be indorsed hereon or added hereto, and 
no officer, agent, or other representative of this company shall have 
power to waive any provision or condition of this policy except such 
as by the terms of this policy may be the subject of agreement in¬ 
dorsed hereon or added hereto, and as to such provisions and condi¬ 
tions no officer, agent, or representative shall have such power or be 
deemed or held to have waived such provisions or conditions unless 
such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this 
policy exist or to be claimed by the insured unless so written or 
attached. 

In witness whereof, this company has executed and attested these 
presents this — day of-190- 

20 This policy shall not be valid until countersigned by the 

duly authorized agent of the company at- 

JEFFERSON PEARCE, Secretary. 

“A” underscored in lead pencil. It does not appear whether the 
underscoring in lead pencil was done before or after the paper was 
introduced in evidence. 
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“ The Potomac Insurance Company 
of the District of Columbia, 
Home Office—Washington, D. C. 


Agent: LOUIS P. SHOEMAKER, 
Location: 920 P St., N. W. 


Policy No. 43476 Ck. 
Entry No. Ck. 

Ren. No. Ck. 

Com. rating (BJR) 

Card— LNX- 

Map-Vol. Sheet Blk. 


[Written across the face :] Carded. 

(The Potomac 
Jun¬ 
ius. 24 Co. 

1902 

Received.) 

Name Term Commencement Amount $2500.00 

Chas. P. Posey one June 23,1902. Rate $1.00 Old rate 
Address year. Expiration 

June 23, 1903. Premium $2500. 



Full copy of policy: 

$200.00 on his stock of groceries 

350.00 “ “ “ “ cigars and tobacco 

200.00 “ “ “ “ notions 

200.00 “ “ 11 “ confections 

250.00 " u “ “ fixtures 


$1200.00 and 
$1300.00 


[Written across the face:] 

Jacket 1064 No claim 
Board of Fire Underwriters 
Correct 
Jun- 24,1902 
Jno. W. Allen, 

Stamp Clerk 
District of Columbia 


On household and kitchen furniture, useful and ornamental, in¬ 
cluding beds, bedding, linen, family wearing apparel, printed 
21 and bound books and music, jewelry in use, piano arid other 
musical instruments, sewing machine, plate and plated ware, 
china and glassware, fuel and family stores, and on pictures, en¬ 
gravings, and mirrors and their frames (valued at not exceeding 
cost), all while contained in the tworstory frame tin-roofed building, 
situate on the east side of Bright wood Ave., just north of Shepherd 
road, D. C. 
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Atttached to and forming a part of policy No. 43476 of the Poto¬ 
mac Insurance Company of the District of Columbia. 

-, Agent. 

Exposing Lines. 


Pol.$ 

Pol.J. B. E.$ 

Pol.$ 


Ke-insurance. 


Total amount.. $1500.00 

Co. N. B. & M. 750. 

Date 6 / 23—3588696 

Co. Niagara. 750. 


Date 6 / 23—No. 9211. 
Co-insurance Clause . 

If at the time of tire the whole amount of insurance on the prop¬ 
erty covered by this policy shall be less than 80 per cent, of the actual 
cash value thereof, this company shall, in case of loss or damage, 
be liable for only such portion of such loss or damage as the amount 
insured by this policy shall bear to the said percentage of the actual 
cash value of such property. 

22 Attached to and forming part of policy No. 43476 of the 
Potomac Insurance Company of the District of Columbia. 


For the Company. 

To which was added a permit to use one gasoline stove in the 
building under certain conditions therein expressed. 

The United States then gave further evidence tending to show 
that on the night of the 22d day of July, A. D. 1902, a police officer 
saw the defendant on the porch of his store and riding up to near 
the front of his store, when the defendant called out fire, and officer 
asked him where was the fire, and he answered that the store was 
on fire, and either before or after this conversation defendant was 
heard to cry, “ fire; ” that the officer notified a fire company, the 
fire engines immediately came from the engine house which was 
near at hand and, proceeded to put the fire out; that they discovered 
in the house a number of fires, two of which were in the store room, 
one of which was upstairs under the bed in which the defendant 
had at the time been lying in and which partially consumed said 
bed; another in the cellar which had burned through the hall door 
and up the front stairway; that at the place of each fire, half burned 
papers was found and that evidence of kerosene were detected in the 
store-room by its odor, and at each other place where a fire was 
found, and in the cellar there was an open can with a lot of 
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23 kerosene in it around and covering which, a quantity of 
paper and rubbish was piled and burning; that the cellar 

door which opened on the outside, was partly open, that partly 
burned paper was discovered in the drawers of a bureau in the de¬ 
fendant’s bedroom, occupied by him that night, that shortly after 
the fire started the defendant, who was very much excited, was taken 
to the house of Dr. Darling by one of his sons; that he had with 
him his money box and some papers. 

Further evidence was given to show that the defendant, Posey, 
had rented the house from Mrs. Annie C. Felter, she testifying that 
she was the owner of the house, and that the same was rented to 
Posey for twenty-two dollars a month. 

Thereupon the United States rested. 

The defendant, besides producing a number of witnesses as to his 
character, testified in his own behalf amongst other things as fol¬ 
lows : That he was a retired member of the Metropolitan police 
force, drawing a pension of fifty dollars per month; that he rented 
the store at Briglitwood from Mrs. Felter for twenty-two dollars per 
month; the defendant testified as a witness in his own behalf and 
therein admitted that he had applied for and that there had been 
issued and delivered to him by the said insurance company the in¬ 
surance policy for $2,500. as claimed by the United States ; that he 
stocked said store and had therein a fair stock of goods for a country 
store, he testifying as to the kind and quantity of stock and value 
thereof ^that on the evening before the fire he placed in said store 
about thirty dollars’ worth of new goods, and that he had the 

24 room back of the store cleaned and the floors polished for the 
purpose of a dining-room; that he was doing a prosperous 

business, making as high as fifty dollars a week, and that he had a 
fair amount of household furniture, describing the same minutely. 
Defendant further testified that on the night of the fire he was 
awakened by the smoke; that there was no fire in the room where 
he was sleeping when he left it; that he picked up the cash box 
that was beside his bed, hurried downstairs and started out the front 
way^ but was stopped by the smoke; that he went back and climbed 
through the side window ; that after getting out of the house, took 
his horse and led him away to a place of safety, and either before or 
after this called fire; he then saw a person who afterwards proved 
to be officer Murphy, who gave the alarm of fire. 

Defendant further testified that after the fire he delivered the 
policy to his attorney with instructions to collect it. And there¬ 
upon he was interrogated by one of the jurors as to whether or not 
he had collected on the policy and he replied “ No.” Thereupon he 
was asked by his counsel the following question: 

“ Why did you fail to collect the amount of the policy ? ” 

To which question the United States objected, the court sustained 
the objection and counsel for the defendant excepted. 
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Thereupon witness was asked the following question: 

“ Have you ever been arrested before ? ” 

To which question counsel for the United States objected, the 
court sustained the objection and counsel for the defendant excepted. 

Thereupon witness was asked the following question: 

“ Have you ever been convicted of any crime ? ” 

25 Counsel for the United States objected, the court sustained 
the objection and counsel for the defendant excepted. 

Defendant further testified that after the fire for nine months he 
lived with L. D. Jones, at Brightwood, and then he was asked the 
following question: 

“ Where did you live after that? ”—that is nine months after the 
fire. 

To which question the United States objected, the court sustained 
the objection, and counsel for the defendant excepted, counsel for 
the defendant stating to the court that they desired to show that the 
defendant remained at Brightwood, and that he was living at 
Brightwood at this time. 

On cross-examination the United States interrogated Posey mi¬ 
nutely as to the stock in the store, and attempted to show by him that 
the stock was not what he represented it to be in the policy, and the 
defendant failed to describe stock or other property in his store and 
dwelling at any time after the insurance was effected of value in 
excess of one-half of the amount of insurance of $2500. The wit¬ 
ness also testified that he had been conducting the store and living 
at the premises since October, 1901, but never attempted to obtain 
insurance until June 23rd, 1902. 

The defendant then called as witness Henry Darling, who testi¬ 
fied that he lived at Brightwood next to Posey’s store; was fre¬ 
quently in the store and was familiar with stock contained therein. 
Thereupon he was asked the following question : 

“ Did you notice the stock a few days before the fire ? ” 

To which question the United States, through its counsel, 

26 objected, the court sustained the objection to the question as 
being too indefinite in point of time. Counsel for the de¬ 
fendant then stated to the court that they desired to show by this 
witness the amount of stock in the store a few days before the fire 
in order to corroborate the testimony of the defendant; the court 
replied that if the witness were shown to have noticed the stock 
within a reasonable time prior to the fire he could answer. 

Thereupon the defendant rested. 

Thereupon the defendant moved the court to instruct the jury to 
return a verdict of not guilty on the first count of the indictment, 
on the ground that the testimony showed that the defendant had a 
leasehold interest in said property at the time of said fire, and that 
therefore he should be acquitted, but the court overruled said motion 
and counsel for the defendant excepted. 
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Thereupon the defendant asked the court to instruct the jury as 
follows: 

“ 2. The jury are instructed that if they find from the evidence 
that the defendant had a leasehold interest in said property men¬ 
tioned in the first count of said indictment at the time of said fire, 
then their verdict on that count should be not guilty” 

“ 3. The jury are instructed as matter of law that before the de¬ 
fendant can be convicted on the second and third counts of the said 
indictment, they must find be 3 r ond a reasonable doubt that he 
maliciously set fire to and burned certain personal property men¬ 
tioned in the insurance policy with an intent to defraud the Potomac 
Life Insurance Company.” 

27 “ 4. The jury are instructed as matter of law that before 
the defendant can be convicted on the second count in said • 

indictment, they must find beyond a reasonable doubt that he 
maliciously set fire to certain personal property with an intention 
to defraud the Potomac Insurance Company. Granted.” 

“5. The jury are instructed as matter of law that before the de¬ 
fendant can be convicted on the third count in said indictment they 
must find beyond a reasonable doubt that he maliciously burned 
certain personal property with an intention to defraud the Potomac 
Fire Insurance Company. Granted.” 

But the court refused to grant the second and third prayers, and 
defendant’s counsel severally excepted. The second prayer was 
refused because the court found that there was no evidence to 
justify it. 

After charging the jury, and as they were about to retire to con¬ 
sider the verdict, the jury requested that the policy of insurance, 
together with the paper that purported to be a part thereof, be given 
to the jury and taken by them to the jury room. The court, there¬ 
upon, over the objection of the defendant, ordered said papers to be 
delivered to the jury, and counsel for the defendant excepted. 

All of which said exceptions were severally noted by the court in 
its minutes at the time that the same were taken and arc by the 
court, this 10th day of May, A. D. 1905, signed and sealed as the 
several bill of exceptions nunc pro tunc. 

DAN’L THEW WEIGHT, Justice, [seal.] 

28 Supreme Court of the District of Columbia. 

Wednesday, May 10,1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright presiding. 

J. vf> vLr kjy 

^ 'T' 

United States | 

vs. > No. 23411. Convicted of Arson. 

Charles P. Posey. ) 

Upon motion of the attorneys for the defendant, it is by the court 
ordered that the time for filing the transcript of the record in this 
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case in the Court of Appeals of the District of Columbia on the 
appeal taken herein be and the same is hereby extended to and 
including June 15,1905. 

29 Supreme Court of the District of Columbia. 

United States op America, 1 
District of Columbia , j SS ' 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
28, inclusive, to be a true and correct transcript of the record, as per 
rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 23411, criminal, United States vs. Charles P. Posey, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto sub- 
Seal Supreme Court of the scribe my name and affix the seal of said 
District of Columbia. court, at the city of Washington, in said 

District, this 8th day of June, A. D. 1905. 
JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1565. Charles P. Posey, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Jun- 8, 1905. Henry W. 
Hodges, clerk. 


and that the value of the 3tock of goods 
store and of the household furniture ah O' 
$2500, the amount of insurance carried b; 
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In the Court of Appeals of the District of Columbia. 


Henry U. Rheam et al., Appellants,') 

vs. > No. 1566. 

James W. Martin. 1 


a Sunreme Court of the District of Columbia. 

a 

James W. Martin, Plaintiff, 
vs. 

Henry U. Rheam and Julia A. Rheam, 

Defendants. 

United States op America, ( . 

District of Columbia , 1 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration , See. 

Filed July 19,1904. 

In the Supreme Court of the District of Columbia. 

James W. Martin 1 

vs. V At Law. No. 47082. 

Henry U. Rheam and Julia A. Rheam. 3 

The plaintiff sues the defendants for money payable by the de¬ 
fendants to the plaintiff; for goods sold and delivered by the plain¬ 
tiff to the defendants; for work done and materials provided by the 
plaintiff for the defendants at their request; for money lent by the 
plaintiff to the defendants; and for money paid by the plaintiff for 
the defendants at their request; and for money received by the de¬ 
fendants for the use of the plaintiff; and for money found to be due 
from the defendants on accounts stated between them. And the 
plaintiff claims the sum of three hundred and seventy ($370.00) 
dollars, with interest from the 14th day of August, 1903. 

JULIUS A. MAEDEL, 

JOS. A. BURK ART, 

Attorneys for Plaintiff. 


1 

| No. 47082. At Law. 
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Notice to Plead. 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays occurring after the 
day of the service hereof; otherwise judgment. 

JULIUS A. MAEDEL, 

JOS. A. BURKART, 

Attorneys for Plaintiff. 


2 Pleas of Defendant Julia A. Rheam. 

Filed August 8,1904. 

In the Supreme Court of the District of Columbia. 

Charles W. Martin ) 

vs. > At Law. No. 47082. 

Henry U. Rheam et al. 1 

1. For plea to the plaintiff’s declaration filed herein, this defend¬ 
ant, Julia A. Rheam, says she did not promise as alleged. 

2. And for further plea to said declaration, this defendant says 
she is not indebted as alleged. 

LESTER & PRICE, 
Attorneys for Defendant Julia A. Rheam. 


Pleas of Defendant Henry U. Rheam. ' 

Filed August 8,1904. 

In the Supreme Court of the District of Columbia. 

Charles W. Martin | 

vs. > At Law. No. 47082. 

Henry U. Rheam et al. j 

1. For plea to the plaintiff’s declaration filed herein, this defend¬ 
ant, Henry U. Rheam, says he did not promise as alleged. 

2. And for further plea to said declaration this defendant says he 
is not indebted as alleged. 

LESTER & PRICE, 
Attorneys for Defendant Henry U. Rheam. 
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3 Joinder of Issue. 

Filed August 12,1904. 

In the Supreme Court of the District of Columbia. 

Charles W. Martin ] 

vs. > At Law. No. 47082. 

Henry U. Rheam et al. I 

The plaintiff hereby joins issue upon the defendant Henry W. 
Rheam’s first and second pleas filed herein. 


JOS. A. BURK ART and 
J. A. MAEDEL, 

Att'ys for Pl’t’ff. 


Joinder of Issue. 

Filed August 12,1904. 

In the Supreme Court of the District of Columbia. 

Charles W\ Martin 1 

vs. > At Law. No. 47082. 

Henry U. Rheam et al. ) 

The plaintiff hereby joins issue upon the defendant Julia A. 
Rheam’s first and second pleas filed herein. 

JOS. A. BURKART and 
J. A. MAEDEL, 

Att’ys for PWff. 

4 Memorandum. 

March 16,1905.—Verdict for plaintiff for $355, with interest from 
August 14, 1903. 

Supreme Court of the District of Columbia. 

Friday, March 31,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * * * * 

James W. Martin, Plaintiff, 
v. 

Henry U. Rheam and Julia A. Rheam, 

Defendants. 

Upon hearing the motion of the defendants for a new trial, it is 
considered that the same be, and hereby is overruled, and judgment 


| At Law. No. 47082.' 
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on verdict ordered : Therefore it is considered that the plaintiff re¬ 
cover against the defendants the sum of three hundred and fifty-five 
dollars ($355), with interest thereon from the 14th day of August, 
1903, at 6 % per annum until paid, being the money payable by 
them to the plaintiff, by reason of the premises, together with his 
costs of suit to be taxed by the clerk, and have execution thereof. 

The defendants note an appeal to the Court of Appeals, and the 
bond for costs is fixed at $100 or a supersedeas bond at $600.00. 

5 Memoranda. 

April 3,1905.—January term prolonged 38 days to settle excep¬ 
tions. 

April 10,1905.—Appeal bond filed. 


Supreme Court of the District of Columbia. 

April 28,1905. 

James W. Martin, Plaintiff, ) 

vs. y At Law. No. 47082. 

Henry U. Rheam et al., Defendants, j 

Now again comes here the defendants, by their attorney, and 
tender to the court here their bill of exceptions taken during the 
trial of this cause, and pray that the same may be duly signed, 
sealed, and made part of the record, now for then, which is accord¬ 
ingly done. 

6 Bill of Exceptions. 

Filed April 28,1905. 

In the Supreme Court of the District of Columbia. 

James W. Martin, Plaintiff, ) 

vs. V At Law. No. 47082. 

Henry U. Rheam et al., Defendants. j 

Be it remembered that at the trial of above entitled cause before 
Mr. Justice Barnard and a jury, on the 16th day of March, 1905, 
the plaintiff to maintain the issue on his part joined, offered and 
gave testimony of the following witnesses, who being first duly 
sworn, testified in substance as follows: 

James W. Martin the plaintiff was asked “ Did you do any work 
for the defendants on the building now known as 644 C street, north¬ 
east;” and he answered “ Yes ” and then testified that defendant 
Henry U. Rheam came to his house prior to the erection of the said 
building and got an estimate for the brick work thereon ; that wit- 
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ness gave him an estimate of $600 to do all the brick work of the 
building, which estimate was there after reducedto $575; because of 
the substitution of a cheaper brick in part of the work ; that Rheam 
said u it was my job ; ” that thereafter witness got wind that W. S. 
Plager was going to build the house; and defendant Rheam told 
him to go see Plager, and give him his estimate; that he did give 
Plager a written estimate to do the brick work of the house for $595. 
which included an item of $20. for an extra chimney ordered by 
Mrs. Rheam ; that he did all the brick work he so agreed 

7 to do, except that of the pillars for the porch, which lie was 
prevented from doing by the plumbers excavating; that 

Rheam paid him $75.00, July 3, 1903, and $150.00, July 11,1903 ; 
that these pa3unents were made in Rheam’s house in the presence 
of Plager and of Mrs. Rheam; that afterward he could not get the 
balance of his money and he met defendant Rheam upon 8th street, 
and asked him for his money and Rheam said: “ I will stand re¬ 
sponsible for it; I will stand good for it, you fiuisli your work and 
get an order and Fll pay you; ” to which quoted answer the defend¬ 
ants by their attorney then and there objected, aud moved the court 
to strike out the same because it was immaterial and irrelevant, there 
was no consideration for such a promise, and that the same was not 
reduced to writing and signed as required by the statute of frauds, 
which objection was by the court over-ruled, and exception duly 
taken, which was then and there noted by the court aud entered on 
its minutes. 

Witness further testified that he furnished and finished all the 
brick work in the building except pillars for the porch; that lie 
gave receipts for money he received to the defendant Henry U. 
Rheam in his parlor at 642 C street northeast; that Rheam was 
around there half of the time and did nothing but walk around 
and give orders; that Henry U. Rheam told witness to get an order 
from Plager for the balance of the money due him, and that he did 
so on the same day, and presented it to the said defendant, on 
the day following, whereupon Rheam told witness that he could 
not recognize the order and would not pay it; that defendant 
Rheam gave him no orders directly but complained to him 

8 about not wetting the bricks properly; that he took two 
bricks away with him in his buggy, aud brought others back 

which he placed before plaintiff; that there was now due him the 
sum of $370. which included the amount of his estimate to Plager 
for $575., aud $20. for additional work required to be done; that he 
knew that Rheam had given the job for building the house to 
Plager; Rheam told witness lie had given Plager the job. In re¬ 
sponse to a request to produce by plaintiff, the defendant produced 
the following writing which was offered in evidence on behalf of 
plaintiff as the estimate for the work given bv Plager to Rheam : 
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Washington, D. C., June 8,1903. 

Mr. H. U. Rheam to W. S. Plager, Architect and Builder (Licensed), 

70S E Street N. E. 

Dear Sir: I agree to furnish all labor and material to erect and 
complete one three story brick dwelling at # 644 C St. N. E., as per 
plans and specifications using chestnut trimmings doors &c. for the 
sum of two thousand, three hundred and fifty dollars, ($2350.00), all 
work to be done in a first class manner. 

Yours truly, PL AGEE and CO, 

Owner to furnish party walls. 

that there is now due him including the extra charge for the chim¬ 
ney the sum of $370. 

9 Upou cross examination witness testified that he knew that 
defendant Rheam had personally obtained estimates from 

various material men, and contractors with a view of erecting the 
building himself, and thereafter he changed his mind, and gave out 
the plans and specifications to several contractors for them to bid 
on, and that he, Rheam, gave the contract to build the house to 
W. S. Plager; that Rheam told witness to see Plager, and gave him 
his estimate for the brick work and that the job was his; that there¬ 
after witness did see Plager, and gave him an estimate in writing, 
which writing was produced by the witness and admitted in evi¬ 
dence and is in the following words and figures : 

Washington, D. C., June 24,1903. 

Mr. Plager to J. W. Martin, Dr., Bricklayer and Contractor. 

Jobbing Promptly Attended To. 224 Seventh Street, N. E. 

I propose to do brick work on house bet. 6 and 7th on C St. N. E. 
according to plans and specifications prepared by you for the sum 
of $575.00 in addition to chimney in rear for the extra of $20.00 
$595.00. 

JAMES W. MARTIN. 

I agree to pay the same. 

W. S. PLAGER. 

Witness testified that the last line was written on the sheet and 
signed by Plager, after Martin had completed his work. 

He further testified that he received no money from Plager 

10 on account of the work done, but that defendant Rheam paid 
same to him ; he was shown two receipts as follows : 


“ Washington, D. C., July 3,1903. 


Received from W. S. Plager seventy-five dollars on account for 
brick work. 


JAMES W. MARTIN.” 
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“ Washington, D. C., July 11,1903. 

Rec’d of W. S. Plager one hundred and fifty dollars ($150.00) on 
account of brick work done at 644 C St. N. E. 

JAMES W. MARTIN.” 

and testified that his genuine signature was attached to each of 
them ; that he paid no attention to the name in the receipt; that 
when he could not get his money he consulted his counsel Mr. Burk- 
art who wrote to defendant a letter as follows: 


“August 21,1903. 

Mr. Henry U. Rheam, 642 C St. N. E., city. 

Dear Sir : I have seen Mr. Martin who insists that his work has 
been completed according to his contract with Mr. Plager, and I have 
therefore to advise you that unless Mr. Martin’s claim is settled be¬ 
fore the close of business hours on Monday nest I shall on Tuesday 
file suit to enforce the lien heretofore filed by me in his behalf 
against your property. 

I am notifying today the Perpetual Building Association of the 
existence of our lien. 

Yours truly, JOS. A. BURK ART” 

11 (which letter it was admitted was signed by Mr. Burkart as 
attorney for Mr. Martin); that on August IS, 1903, his said 
attorney had filed a mechanic’s lien beiug No. 5,088 in the supreme 
court of the District of Columbia which reads as follows: 

“ Notice is hereby given that I intend to hold a mechanic’s lien 
upon lot 73 in square 864 being the east 16 feet by the full depth of 
the lot formerly known as lot 14 in said square and known as prem¬ 
ises No. 644 C St. N. E. situate in the city of Washington, in the Dis¬ 
trict of Columbia, and the building thereon, for the sum of three 
hundred and seventy-five dollars ($375.00), with interest from August 
14,1903, being amount due to me for labor upon and materials fur¬ 
nished for the construction of said building under and by virtue 
of a contract with William S. Plager, original contractor with 
owner. 

JAMES W. MARTIN, Claimant, 
By JOS. A. BURKART.” 

William S. Plager, a witness for the plaintiff testified that he 
did business alone under the name Plager and Co.; that he is an 
architect and builder and drew the plans and specifications for the 
house for the defendants to be erected at 644 C street, northeast; that 
at first Rheam intended to erect the building himself, and got esti¬ 
mates; that afterwards witness gave an estimate for building the 
house according to the plans and specifications, which included 
everything except the party wall, for $2,350. and identified 
his bid dated June 8, 1903," offered in evidence by the plain- 
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tiff, (page 4) as his estimate for the work; that other con- 

12 tractors bid on the plans and specifications; that Rheam ac¬ 
cepted his bid, and witness began operations on the building 

in June 1903; that he was to furnish everything needed for the 
building; that defendant Henry U, Rheam, went for the excavator, 
Periy, and told him, without consulting this witness, to begin the 
work; that the defendant Rheam paid some money to the men, and 
may have paid the plaintiff money, but he did not know whether or 
not such was a fact; that he did know some money was paid Mar¬ 
tin, but he could not say that he knew who paid it; that there was 
an extra flue built, which was included in the estimate given bj 7 
Martin, which estimate he identified as the same offered in evidence 
by Martin (see page 5); that he supposed there was a change in 
stone, and guessed it was ordered by the owner; that it was not 
ordered by this witness. He was asked : 

“ Do you know whether or not Rheam paid Wiegand or any ma¬ 
terial men, workmen or contractors for material or work on the house 
No. 644 C St. N. E.?” 

(A.) “ I think that Rheam paid Wiegand and a couple of others, 
and I know that he paid some carpeliters,” 

To which question and answer objection was made on the ground 
that the question and answer were irrelevant and immaterial, until 
the manner and circumstances of pa} 7 ment be shown, which objec¬ 
tion was over-ruled by the presiding justice and exception duly taken, 
which was then and there noted upon the minutes of said justice. 

The witness was asked who superintended the work and replied 
“ I tried to superintend it; I think Mr. Rheam ordered the brick¬ 
layers, that he, Rheam stopped the first plumber workiug who threw 
up the job; ” that the plumber came tohimand told him that 

13 Rheam had stopped him; that witness took the second 
plumber to Rheam, whom Rheam thereafter paid for work 

he did. 

Witness was then asked if Rheam had expressed a preference who 
should do the brick work on the house, to which question objection 
was duly made as being immaterial, and was overruled, and excep¬ 
tion then and there duly taken, and noted on the minutes by the 
presiding justice, and witness answered that, he was told by Rheem 
that he would like for Martin to do the brick work. He further 
testified that Rheam paid Reilly for tarring, and that he also paid 
the second plumber Kaufman. The plans and specifications for the 
building were produced by defendants on notice from plaintiff, and 
the specifications provided in part that the permit for building 
should be paid for and the deposit for permission to cross the side¬ 
walk should be made by the contractor. The necessary permit was 
obtained and the fee therefor paid, and the necessary deposit made 
but neither the license fee nor the deposit was made by Plager. 
These specifications were headed “ Specifications of the labor, ma¬ 
terial and manufactured work required in the erection and comple¬ 
tion of one three story dwelling on part of lot 15, in square 864 for 
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Mr. H. U. Rheam, according to the designs prepared by W. S. Plager, 
architect.” 

Upon cross-examination the witness testified that he was the orig¬ 
inal contractor to erect the building, and agreed to furnish all the 
work and material, and pay for same; that his bid showed the terms 
of his contract; that he had received estimates from the various 
sub-contractors to do different work, including Martin who bid for 
the brick work; that from time to time he gave orders upon the 
defendant Rheam for the payment of money due to material men 
and workmen, which he supposes were paid. He was shown 
14 two receipts from plaintiff for the payment of money (see 
pp. 5 & 6) which he said were in his (witness’) own hand 
writing, except the signatures, which were in the plaintiff’s hand 
writing; that he, the witness, supposed he had paid Martin the 
money mentioned in the receipts, for “ if he had not, he would not 
have taken the receipts; ” that the payments were made in Rheam’s 
house and in his presence and the presence of Mrs. Rheam. He 
also identified as being all in his own hand writing, his own receipt 
which read : 

, “ Washington, D. C., Aug. 8,1903. 

Received from Henry U. Rheam eleven hundred and thirty five 
dollars, on house # 644 C St. N. E., to date. 

$1135.00. W. S. PLAGER.” 


He testified that Rheam paid for the work done and material fur¬ 
nished by him on the house, to the amount of said receipt, else he 
** would not have given the receipt.” He was shown an order on 
Henry U. Rheam to pay Reilly money, which is in the following 
words and figures: 

“ Washington, D. C., Aug. 14,1903. 

Mr. Henry U. Rheam : 

Please pay to L. W. Reilly the sum of $9.50 for tarring done at 
644 C St. N. E., and charge to my account. 

W. S. PLAGER. 

Rec’d payment in full Aug. 

L. W. REILLY.” 

and identified the same as being in his own hand writing 
15 except the receipt part; that lie threw up the job some time 
in August; that plaintiff had finished all the brick work he 
contracted to do except the brick pillars for the porch. 


John W. Scott, a witness for the plaintiff, testified that he was 
present when Rheam and Martin met at 8th and Maryland avenue, 
in the fall of 1903; that Martin asked Rheam for the money due 
him for the work on the building; that Rheam asked Martin why 
he did not finish the work, and said “You go ahead and finish vour 
work and get an order from Plager and 1 will pav you,” 

2—1566a 
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L. W. Reilly a witness for the plaintiff testified that he did the 
tarring for the building, that Plager employed him, and he did not 
see Rheam about it; that Rheam directed work to be done; that 
Rheam paid him his money on an order from Plager; that he did 
not go after the money, but Rheam came to his house and paid him, 
after he had made a “draw” from the building association. 

Upon cross examination he said that the onl # y directions Rheam 
gave, were as to tarring a chimney which witness said was outside 
of the work included in his estimate. He identified an order upon 
Rheam to pay money to witness which represented all the money 
received by him from Rheam and which was offered in evidence b} r 
plaintiff (witness Plager p. 11), and that the words “Received pay- 
ment in full Aug.—L. W. Reilly” were in witness’ handwriting. 

William H. Chappel, a witness for the plaintiff testified that he 
is a stone cutter, and did work for the defendants; that he was em¬ 
ployed by Plager; that he estimated to furnish Indiana lime stone, 
which stone he delivered, but it was returned and he then furnished 
a brown stone. 

16 He further testified that the stone furnished was more ex¬ 
pensive than that he agreed to furnish; that no directions 

were personally given him by Rheam; that about two weeks before 
Plager quit the job Plager referred witness to Rheam for money. 
Rheam said when he finished his work he would pay him. When 
he finished Rheam told him to get an order from Plager, which he 
did, but Rheam refused to honor it, and he then took it to the 
building association which paid it in the “ wind up ” Rheam gave 
directions to Blakely, whom Rheam told “he was boss;” to which 
answer defendants objected on the ground that the evidence 
showed that Plager had already given up the job, and that in 
the “wind up” Rheam was finishing the house for himself, and 
that any and all directions given by him then, were and are irrel¬ 
evant, but the court over-ruled this objection, to which ruling excep¬ 
tion was taken and duly noted by the court upon its minutes. 

Upon cross examination witness testified that the orders given by 
Rheam to Blakely were after Plager had given up the work; that 
the witness had received no orders from Rheam; whereupon the 
defendants, by their attorney, moved the court to strike our from 
the record all the testimony as to orders given by Rheam to Blakely, 
and to instruct the jury that the same were given after Plager had 
given up the job, and were immaterial. The court refused to grant 
the motion, to which exception was duly made and entered upon 
the minutes of the court. 

E. T. Kaufman, a witness on behalf of the plaintiff, testified 
that he was employed by Plager to do the plumbing work; 

17 that he gave Plager an estimate which the latter accepted; 
that before starting to work Plager took him to Rheam ; that 

Rheam told him that he would be responsible for his money; that 
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Rheam went to the plumbing house of E. G. Schafer & Co. with 
witness and secured the material; that he received instructions for 
the work from Mr. and Mrs. Rheam; that what he was paid on the 
work was paid by Mr. Rheam; and there was a balance still due 
him. 

Upon cross examination he testified that he did not know who 
made the payments for the work; that he did not get the money 
himself; but his son, who represented him, received it. 

John F. CAllan, a witness on behalf of the plaintiff, testified that 
he first gave an estimate for the tinning and heating of the house to 
Rheam, and afterwards to Mr. Plager as he understood that Plager 
was going to do the job ; that Plager did not finish the job ; that he 
overheard Rheam tell another man that there was dollar for dollar 
for every man who did work at the building, and that he would see 
that it was paid; that no man who did work on his building would 
lose a cent; that he received money for work from Rheam on 
Plager's order; that he did not finish the work. 

Whereupon the plaintiff declared his testimony in chief closed. 

The defendant Julia A. Rheam, by her attorney, thereupon moved 
the court to instruct the jury to return a verdict in her favor be¬ 
cause it did not appear from the evidence that she had any interest 
in the property; that she had not been shown liable for the plain¬ 
tiff's claim ; that there was no testimony in any manner con- 
18 necting her with the matter in issue; which direction the 
court refused to grant, to which ruling exception was duly 
taken, which was then and there entered upon the minutes of the 
court. 

Whereupon the defendant Henry U. Rheam to sustain the issue 
in his behalf joined, was called as a witness and testified that he 
had known Plager for about twenty-five years; that in May 1903, 
lie had obtained estimates from various material men and contrac¬ 
tors, intending to erect a house at 644 0 street, northeast, the plans 
and specifications for which were drawn by W. S. Plager, being 
those offered in evidence on behalf of the plaintiff; that he gave up 
that idea, and obtained bids from independent contractors who 
were to do the entire work; that three persons bid for the job, 
namely, W. S. Plager, J. W. Downing, and a Mr. Moxley, all of 
whom estimated upon the work as independent con tv actors; that 
he accepted Plager’s estimate to erect the house for $2350. being the 
estimate offered in evidence on behalf of the plaintiff (p. 4), and 
Plager began work on the building in June, and worked until about 
the eighth day of August, at which time the house was under roof, 
and all the brick work completed except that required for the front 
porch; that he retained no control over the work whatever, and 
looked to Plager to do everything; that the plaintiff Martiu did the 
brick work for Plager; that witness gave no directions to any of 
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the workmen or material men, at any time while Plager was work¬ 
ing on the house; that he refused to and did not give any direc¬ 
tions about the work or supervise it in any manner except to 
complain to Plager; that on two occasions he refused to give the 
plaintiff any directions when requested by him; that he 

19 never gave Martin any directions about his work ; that when 
he found that the bricks were not of the specified character 

he gave notice to Plager; that the plaintiff Martin came to him and 
asked him why he did not tell him about the bricks, whereupon 
witness told him that he had no right to give him directions, that 
his contract was with Plager, and that he had no contract with the 
plaiutiff to do any work for him ; that when he could not get Plager 
to attend to wetting the bricks that he did not go to Martin, but got 
the building inspector to look after it; that he had some money on 
hand when he began buildkig and he received the balance for the 
erection of his house from the Perpetual Building Association ; that 
he paid Plager as he received the money from the said association; 
that he did not tell Martin that the job for the brick work was his, 
as Martin had testified ; that he did not tell him to go and see 
Plager and give him an estimate, or anything like it; that he did 
tell Martin that the bids be, Rheam, received, were too high, and 
that he was going to let contractors bid on and erect the building ; 
that he did not tell Martin that he would stand good for the money 
due him, or that he would pay him, that he never had any such 
conversation with plaintiff and had never promised to pay him 
anything; that he saw Martin at 8th and Maryland avenue before 
Plager quit the work, and Martin complained that he could not 
get his money from Plager, and witness told him that he had 
better finish his work before be talked about his money; that 
Plager had given him two receipts for the money which had 
been paid to Martin; that he had paid no workman or ma¬ 
terial men, and for no materials furnished except on written 
orders from Plager; that he did not tell Martin to 

20 get an order from Plager, and did not say that he would pay 
it; that he never promised to pay Martin anything ; that he 

gave no directions about the building or its erection, except to 
Plager, until Plager had quit; that he did not owe Martin any¬ 
thing ; that he did not go after the excavator Perry, and did not 
start him to work; that he did not pay Wiegand what Plager owed 
him, or any part of it; that he did not stop the first plumber from 
working; that the latter who was named Marsden had come to 
him and asked him to stand good for material furnished, and he 
did stand good for a part, but refused to stand good for more, and 
the plumber threw up his job because he could not get the mate¬ 
rial on credit; that Plager brought the second plumber, Kaufman, 
to him who requested witness to stand good for the material he 
needed, which at Plager’s request, witness agreed to do; the price 
of same to come out of the money to be paid to Plager; that the man 
who did the tarring declined to do the work unless Rhearn prom- 
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ised to pay him, which witness told him he would do if he obtained 
a written order from Plager, which he Reilly did, and witness paid 
it; that he did not change the character of the stone in the house ; 
that Blakely was Plager’s foreman or boss carpenter, that Plager 
threw up the job about August 8th, and he, the witness, was 
obliged to complete the building, that afterward he notified Plager 
that he would complete the house at Plager’s expense; that he had 
on August 8th 1903, paid Plager $1185. and received a receipt 
dated August 8, 1903, for that amount, which included all money 
paid to Plager and on orders drawn by Plager on witness for work 
done on the building; that after August 8th neither Piager nor 
Martin did any work whatsoever upon the premises men- 

21 tioned; that after Plager threw up the job he was obliged 
to finish the building for which finishing he paid in cash 

$1424.3S, after paying Plager $1135.; that beside his own work the 
house cost him $2559.38, and he lost $209.38 by Plager throwing up 
the work, and his own services which he estimated at $100, which 
he considered fair figures. 

Upon cross examination witness testified that he had known 
Plager for about twenty-five years that he neither required nor took 
any sum from Plager for the performance of the contract; that he 
did not disburse the monev for the work on the house; that the 
money ($1135.) paid to Plager included money paid by him to 
Schafer and to McCubbiu for plumbing material which was used in 
the house and which he told Plager and those material men he would 
stand good for; that he did not take any of the bricks Martin 
brought, to see if they were all right; that he did get some from 
the brick-yard, and called Plager’s attention to the fact that brick 
being used was of an inferior quality ; that he was around the build¬ 
ing “ pretty much all the time.” 

Witness was then questioned by the court and replying said that 
the title to the property was in himself and wife; that he received 
money from the Perpetual Building Association upon a building 
loan, and paid it to Plager; that some of the payments were made 
to material men for Plager, that he received the money as the asso¬ 
ciation thought it justified in advancing it; that Plager knew that 
lie was to he paid in the manner aud in those amounts, that he did 
not know how Plager knew it, hut lie knew it. 

Defendant Julia A. Rheam, a witness on behalf of the de- 

22 fendunt testified that at no time had she given any orders to 
Martin or any one else during the erection of the house; that 

on the contrary on several occasions Martin came into her house, 
asked for directions but she declined to have anything to do with 
him ; that she was present when Martin received money in the house 
642 C street, where she lived, and that same was paid to him by 
Mr. Plager, who wrote the receipts, and afterward gave them to her. 
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J. W. Downing, a witncssou behalf of the defendant, testified that lie 
was a builder and did carpenter work on the house for Plager,that he 
received money from Jim Blakely, who was PlagePs foreman; that he 
bid on the plans and specifications for the erection of the house; that 
he knew that W. S. Plager and Mr. Moxley had bid on them ; and 
that the plans and specifications were submitted to him and two 
other contractors as independent contractors; that he received an esti¬ 
mate from Martin to do the brick work in the house, which estimate 
was for the same brick work for which Martin gave his estimate to 
Plager; that the estimate was in writing, and that he did not have 
it now ; that he did not keep such papers, and did not know where 
it was. He was then asked for what amount Martin offered to do 
the brick work for him to which question plaintiff by liis attorney 
objected, which objection the court sustained, on the ground that it 
was immaterial, and held that even if the witness had the paper in 
his hand it could not be used, iasant would be immaterial, to which 
ruling exception was duly made, and then and there entered upon 
the minutes of the court. An offer was then made by the defend¬ 
ants, by their attorneys, to show that the plaintiff Martin gave 

23 an estimate to the witness to do the same brick work in house 
644 C street that he had estimated upon for Plager; that both 

Plager and witness bid upon the entire work as independent con¬ 
tractors; that tile estimate in both cases was for the same brick 
work, and that the amount of the estimate given witness by the 
plaintiff was far below in amount, to that given by plaintiff to 
Plager. The court declined to allow such facts to be given to the 
jury, and ruled that even if witness had in his hand the estimate 
for such work, that it could not be used as it was immaterial, and 
declined to allow the testimony so offered to be given to the jury, to 
which ruling an exception was duly taken on behalf of the defend¬ 
ants, and then and there duly noted upon the minutes of the court. 

On cross examination witness testified he was the son-in-law of 
the defendants. 

Whereupon the defendant closed his testimony, and the plaintiff* 
resumed the stand and testified that the value of the work to be 
done upon the porch which he had not done was about $15, and 
that the onlv time lie went into Mrs. Rheam’s house to see her while 

i/ 

he was working on the building was on one occasion when she 
called him in to see a sick dog she had and asked him what she 
should do for it, and thereupon the plaintiff declared his case closed, 
and the defendants by their attorney, thereupon requested the court 
to instruct the jury as follows: 

1. To return their verdict in favor of defendant Julia A. Rheam. 

2. To return their verdict in favor of defendant Henry U. Rheam. 

3. That under the evidence William S. Plager under 

24 his contract with defendant was an independent contractor. 

4. That if they believe from the evidence that W. S. Plager 
contracted to erect the house at 644 G street, and furnish the labor 
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rind materials for such construction for a sum of money to be paid 
him by the defendant-, free from the control and direction of the 
defendants, that he was an independent contractor, and their ver¬ 
dict must be for the defendants, unless they further found from the 
evidence that the defendants legally bound themselves to pay the 
plaintiff for his work. 

5. That even if the}' believe from the evidence that defendant 
Rheam had told the plaintiff Martin that he would stand good for 
the money due him from Plager for work done upon and ma¬ 
terials furnished for said house, or any part of it, that he would pay 
the same or any part thereof, or that he would see that he was paid 
such money, or any of it that such was a promise not enforceable 
unless they found that there was a consideration therefor, and that 
such promise, if made was a promise to pay the debt of another, 
and it' not in writing, could not be enforced. 

All of which prayers the court declined to grant, to which ex¬ 
ception was then and there severally taken, and duly entered upon 
the minutes of the court. 

The court thereupon charged the jury, among other things, “ that 
the contract of building in this case differed from most contracts of 
that sort-, with which the jury was doubtless familiar especially with 
the provisions for a bond and payments to the contractor at stated 
times as the work progressed ; that it was a question for the jury to 
decide whether or not under the arrangement between the defend¬ 
ants and Mr. Plager as it appeared from all the evidence in the 
25 case Plager was an independent contractor and the contract 
between*the defendants and Plager was a bona fide contract 
to erect the house, or was a mere form under which some other 
matters or things were to be done,” and said in the course of his 
charge to the jury in reference to the receipt of $1135. given by 
Plager to Rheam, “ I would take it that the receipt is in full pay¬ 
ment of money due to date, not that it included all the work done, 
or that it paid for all the work done,” also “ I suppose it meant cash 
payment to date, not for all the work done ” but I leave all this for 
the jury to decide, and that “ they were to decide whether the con¬ 
tract between Plager and Rheam was made in good faith, or whether 
from all the evidence Plager was merely a superintendent,” all of 
which matters were left for them to decide. To each and every 
part of which instructions within the quotation marks, the defend¬ 
ants, by their counsel, duly excepted, as not warranted by the evi¬ 
dence, which exceptions were entered upon the minutes of the pre¬ 
siding justice, and the defendants renewed all the above exceptions 
taken during the course of the trial, and — the refusal of the court 
to grant the prayers asked, the case was submitted to the jury who 
returned a verdict for $355. for the plaintiff. 

The foregoing is the substance of all the testimony given in the 
course at the trial, and the exceptions above mentioned were sev¬ 
erally taken, prior to the rendering of said verdict, and were noted 
by the presiding justice at the trial on his minutes, at the time the 
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same were severally taken as aforesaid, and at the request of counsel 
for defendants this bill of exceptions is by the court signed and 
sealed this 28th day of April 1905, nunc pro tunc, and hereby 
26 made a part of the record of this cause. 

JOB BARNARD, Justice. 


Order as. to Transcript. 

Filed May 4, 1905. 

In the Supreme Court of the District of Columbia. 

James W. Martin, Plaintiff, } 

vs. > At Law. No. 47082. 

Henry U. Rheam et al., Defendants. J 

In preparing the record oil appeal in the above entitled cause, the 
clerk will include therein : 

1. Declaration, omitting affidavit and notice to plead. 

2. Pleas, omitting affidavit. 

3. Joinder of issue. 

4. Memorandum of verdict. 

5. Judgment, and of appeal noted in open court. 

6. Memorandum for appeal bond. 

7. Bill of exceptions, and order making same part of record. 

8. This order. 

JOS. A. BURK ART, 

J. ALTHEUS JOHNSON, 

Attorneys for Plaintiff 
WHARTON E. LESTER, 

Attorney for Defendants. 


27 Supreme Court of the District of Columbia. 


Thursday, May 11,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 


James W. Martin, Plaintiff, 
vs, 

Henry U. Rheam et al., Defendants. 


1 

f 


At Law. 


No. 47082. 


Upon motion of the defendants, and for sufficient cause shown, it 
is ordered that the time within which to file their transcript of the 
record in the Court of Appeals be, and the same is hereby extended 
until June 15th, 1905, inclusive. 
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28 Supreme Court of the District of Columbia. 

United States of America, \ . 

District of Columbia , J 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
27, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 47,082, at law, wherein James W. Mar¬ 
tin is plaintiff, and Henry U. Rheam and Julia A. Rheam are de¬ 
fendants, as the same remains upon the files and of record in said 
court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 6th day of June, A, D. 1905. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No* 
1566. Henry U. Rheam et al., appellants, vs. James W. Martin* 
Court of Appeals, District of Columbia. Filed Jun- 9,1905. Henry 
W. Hodges, clerk, 
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